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EDITORIAL NOTES. 


It is stated that Mr. Justice Dixon has announced that hereafter 
in the Hudson court he will reserve the right to designate who shall 
be foreman of each grand jury, irrespective of the custom, which has 
been to have the first grand juror called sworn to act in that 
capacity. The matter seems to be wholly within the power of the court. 
While this innovation by Mr. Justice Dixon is not wholly a new one, 
since he has done the same thing in at least two instances in Passaic 
county, yet it is rather a novelty in New Jersey practice. It is unneces- 
sary to say that the practice is one which ought to be followed in all 
the counties of the state. It is bad enough that the sheriff is permitted 
to designate whom he pleases to serve on the grand jury, without 
having him, or, as in many cases the fact is, having his lawyer, direct 
who shall be the foreman of it. The work of the grand jury is influenced 
to a greater extent than many understand by the foreman. He controls 
the business that comes before it, taking up or not taking up certain 
matters upon certain days, and, while, when it comes to a ballot, his 
vote only counts one, the same as that of any other member, yet the 
fact that he controls the order of businessand the calling and examination 
of witnesses may be of great consequence as to the forwarding or pre- 
senting of indictments. We have known cases in this state, and we 
believe that every lawyer has knowledge of the same thing in practice, 
where, when an important criminal prosecution is coming up from some 
part of the county, it turns out that the man selected to be the foreman 
of the grand jury is precisely the one whom the public will know, the 
moment they discover he has been selected, is the man of all men who 
ought not to be in control when an investigation into the case referred 
to comes before the jury. The hand of the lawyer who transacts busi- 
ness for the sheriff appears so often in the selection of grand jurymen, 
and also in the foreman of the grand jury, in certain of the counties of 
the state, that the fact is one of common notoriety. For this reason 
the law ought to step in, and not only make it obligatory upon the 
Justice presiding to designate the foreman of the grand jury, but should 
take it out of the power of the sheriff to select the jury at all. It is now 
nearly sixty years, if we are not mistaken, since the state of New York 
adopted a practice concerning the selection of grand jurymen which put 
it utterly beyond the power of the sheriffs of the several counties to 
even aid in the selection. A list of men eligible to serve on grand juries 
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is made up by other county officials, and publicly posted, and at the 
proper time their names are all put into a box, and the names of those 
to serve for the ensuing term of court are drawn out of the box. It is 
beyond the power of anyone then to see that particular persons are 
drawn for particular terms. We have been advised by New York 
lawyers that there never has been a thought of returning to the old 
practice of having the sheriff select the grand jurymen, which practice, 
however, has held on its way, like certain other antiquated things, in 
New Jersey. We sincerely hope that the next legislature will take up 
the question as a measure of needed reform, and give New Jersey a 
statute similar to that enforced in the state of New York. 

Upon the anomalous and rather curious case of contempt of court 
which is about to go up to the Supreme court of this state from Middle- 
sex county, the particulars of which are printed on another page of this 
Journal, we have no comments to make further than to call the attention 
of our readers to the fact that just such an instance of alleged contempt 
of court and a resultant decision has not before occurred in this state. 
We presume the offense may be designated as scandalum magnatum, 
which means an offense of scandal against the magnates, not differing in 
principle from that known in France or Germany as lese majeste. The 
question involved is, whether the courts have power over the persons 
and property of those who offend by scandalizing in the public press 
concerning such courts’ general conduct of cases. Where a case 1s 
pending before a court, and the matter is unsettled or unadjudicated, 
so that newspaper comments might defeat the proper end of justice, 
it has been held in a great many tribunals in this country that the court 
or judge may treat the publication as a contempt, and punish the guilty 
party accordingly. The Middlesex case, however, does not belong to 
this category. The particular case which formed the subject of the 
article complained of by the court, and which certainly tended to 
scandalize the court and belittle it in the eyes of the community, was 
not pending but adjudicated. The editorial did go further, however, 
and referred to the Prosecutor of the Pleas and the detective he em- 
ployed, and so generally denounced not only the inefficiency of the 
judge of the Oyer and Terminer, but all of the officials connected with the 
machinery of the court. Further, in answer to certain interrogatories 
propounded, it justified by specifying (and by publishing such specifica- 
tions) that in various other adjudicated cases the court had failed to 
apply the principles of justice. The most recent case in this country 
to uphold the course of the court in punishing summarily, without trial, 
as for contempt, a similar contemptuous publication, is to be found in 
State v. Shepard, 76 S. W. Rep. 79, where the Supreme court of Missouri 
held that to scandalize the court and bring upon it the ridicule and con- 
tempt of the people (no matter how deserved such ridicule might be, 
or whether it affected a cause pending before the court) constituted 
the offense of scandalum magnatum. Since then a Texas case has 
appeared (Ex parte Green, 81 S. W. Rep. 723), in which it is held just 
as unequivocally that, no matter how defamatory of a court or judge 
a publication may be, it cannot be regarded as a contempt unless it be 
written and published with reference to a case pending. The words of 
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the Texas Court of Appeals in setting aside the action of the court below, 
which held that the libelant should be punished for his words, were as 
follows : “We understand relator to contend that the matter about which 
he was fined was not written with reference to any pending case in said 
court, and consequently could not and cannot be treated as contemptuous 
of the court. Furthermore, the same was legitimate criticism of the 
court and its proceedings, and is privileged, being protected under our 
state constitution, which guarantees the liberty of speech and of the 
press. On the other hand, the state insists that the subject matter of 
said article is not legitimate criticism, but is defamatory and denun- 
ciatory of the court, and is the subject of contempt; that, although said 
article may not relate to or refer to any case pending before said court, 
it was defamatory, and calculated to scandalize the court itself and bring 
it into public disgrace, and so serve to delay, obstruct and embarrass 
the court in the conduct and trial of all causes, and thus disparage its 
usefulness as an instrumentality of government. It may be conceded 
that the article, by its terms, did not refer to any particular case then 
pending before the county judge, or, if it did, it is not disclosed what 
particular case the writer had in view. We are accordingly confronted 
with the proposition: Can the publisher of a newspaper be held guilty 
of contempt by using expressions defamatory of a court and its pro- 
ceedings which do not relate to any pending cause? Relator has 
referred us to a number of cases which he insists are decisive of the 
question that the court cannot treat as a matter of contempt any criti- 
cism, no matter how untrue or defamatory of the court, which is not 
uttered with reference to some particular case then pending in the 
court. We have examined these, and the majority of them would 
appear to bear out his contention. State v. Anderson, 40 Iowa 207; 
Stuart v. People (Ill.), 8 Scam. 395; Storey v. People, 79 Ill. 45, 22 Am. 
Rep. 158; Ex parte Hickey (Miss.), 4 Smedes & M. 751; Ex parte 
Wright, 65 Ind. 504; Cheadle v. State, 110 Ind. 301, 11 N. E. Rep. 426, 
56 Am. Rep. 199; Ex parte Barry, 85 Cal. 603, 25 Pac. Rep. 256, 20 Am. 
St. Rep. 248; Rosewater v. State (Neb.), 66 N. W. Rep. 640; State v. 
Kdwards (S. Dak.), 89 N. W. Rep. 1011; State v. Kaiser (Ore.), 23 Pac. 
Rep. 964, 8 L. R. A. 584; State v. Tugwell (Wash.), 52 Pac. Rep. 1056, 
43 L. R. A. 717; People v. Stapleton (Colo.), 33 Pac. Rep. 167, 23 L. 
R. A. 787; McClatchy v. Superior court (Cal.), 51 Pac. Rep. 696, 39 
L. R. A. 691. In some of the above enumerated cases there was no 
question as to the pendency of the case about which the publication was 
made; consequently the question was not directly involved. Some of 
them, however, did involve the question. There are cases, however, 
which maintain the contrary view: Com. v. Dandridge, 2 Va. Cas. 409; 
Ex parte Moore, 63 N. Car. 397; Ex parte McLeod (D. C.), 120 Fed. 
Rep. 130; State v. Morrill, 16 Ark. 384; State v. Shepard (Mo. Sup.), 76 
S. W. 79; In re Chadwick (Mich.), 67 N. W. Rep. 1071. While all of 
these cases discuss the question elaborately, and announce the doctrine 
that the publication can be contemptuous although not in regard to a 
case then pending before the court, still in but two of them was the 
question directly involved, to wit, Ex parte Moore and Ex parte McLeod. 
So it may be said that a great majority of the American cases require 
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that the publication be with regard to some pending case before it can 
be treated as contemptuous. In this state we have no statute defining 
contempts of court, and we are accordingly relegated to the doctrine 
of contempts at common law as applied to our written constitution and 
the spirit and genius of our institutions. As stated above, we gather 
from the current of authorities, both those cited and others, that there can 
be no constructive contempts of court with reference to publications 
reflecting on the court or the judge thereof, unless the publication is not 
only of a defamatory character, but is untrue, and, in addition thereto, 
relates to some particular case then pending, and is calculated to embar- 
rass the court in the trial or disposition thereof. As to other publica- 
tions not relating to a pending case, no matter how defamatory the 
language used may be with reference to the court or the judge thereof, 
this will not constitute a contempt, because it cannot be regarded as 
calculated to interfere with the administration of justice.” It will be 
for the Supreme court of New Jersey to follow the rule of the Supreme 
court of Missouri, or the exactly contrary one of the Court of Appeals 
of Texas, and the result will be awaited with considerable interest. 





The twenty-seventh annual meeting of the American Bar Associa- 
tion was held at St. Louis this year on the invitation of the Louisiana 
Purchase Exposition Company. The meetings were held in the Festival 
Hall of the Exposition on the first three days of the last week in Sep- 
tember. Addresses of welcome were made by the President of the 
Exposition Company, the Missouri Bar Association and the St. Louis 
Bar Association, and a reception to the members and ladies was given 
by these two Bar Associations on Monday evening in the Missouri 
Building. The President’s address was made by Mr. James Hagerman, 
of St. Louis, and the annual address by Judge Amos M. Thayer, of the 
Eighth Circuit, on “The Louisiana Purchase, Its Influence and Develop- 
ment Under American Rule.” Papers were read by J. M. Dickinson on 
“The Alaska Boundary Case;” Benjamin F. Abbott on “To What Ex- 
tent will a Nation Protect Its Citizens in Foreign Countries?” and there 
were the usual reports of committees and discussions of the questions 
referred to them. The meeting was an unusually large one, there being 
more than seven hundred members present. It closed on Wednesday 
morning with the election of Henry St. George Tucker, of Washington, 
as President. 


The Universal Congress of Lawyers and Jurists was held under the 
auspices of the American Bar Association and the Louisiana Purchase 
Exposition Company. It met at the Festival Hall on Wednesday, Sep- 
tember 28, with Mr. Justice Brewer in the chair. There were delegates 
appointed by the governments of foreign countries and by the United 
States, and delegates appointed by the American Bar Association and 
State Bar Associations, and by American law schools, besides eminent 
judges and lawyers specially appointed. A committee of nations was 
appointed to take charge of the proceedings. Sixteen nationalities were 
represented and twenty-seven countries, outside of the United States. 
The subjects for discussion related, for the most part, to matters of 
international interest. Addresses were made by Justice Brewer ; Justice 
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Sir William R. Kennedy, of England; Justice William Nesbitt, of 
Canada; Dr. Adolph Hartman, of Berlin; Judge Fahlcrantz, of Stock- 
holm; Prof. Nerinex, of Brussels; Senior Avo. Angelo Pavia, of Rome; 
Prof. Meilli,of Zurich; Prof. Zitta, of Amsterdam; Don Emilio Velasqua, 
of Mexico; Ex-Secretary of State John W. Foster; Everett P. Wheeler, 
of New York, and others. There were discussions by various members 
on the subjects of the addresses. There were several meetings each day, 
during the noon hour, when the members were entertained at luncheon 
by the St. Louis Bar Association, and on Wednesday there was a dinner 
given to the Congress of Lawyers and the American Bar Association. 
There were seven hundred and fifty men at the tables in the Hall of 
the Tyrolese Alps, and there were speeches by men of many nationalities, 
English, French, Italian, Dutch, German, Swedish, Belgian, Mexican, 
Chinese, all in English, except those in French and Italian. The papers 
and discussions were of great value and very interesting, and the speeches 
at the dinner made it certainly a memorable occasion. Of the delegates 
from New Jersey, there were present Mr. Cortlandt Parker, Vice Chan- 
se Bergen, Edward Q. Keasbey, John R. Hardin and Clarence L. 
ole. 


MUNICIPAL CORPORATIONS. 


AN OUTLINE STUDY OF THEIR ORIGIN AND DEVELOPMENT. 





In every system of jurisprudence with which the world is familiar 
we find some provision made for artificial or juristic persons. These 
artificial beings now known as corporations have played a conspicuous 
part in the governmental and commercial affairs of the world, and from 
very early times have enjoyed a great deal of power, owing to the fact 
that it has been the policy of all juristic systems to endow them with 
rights and privileges apart and in excess of the rights and privileges 
enjoyed by natural persons. For purposes of rough classification we 
may divide corporations into public or municipal and private. In this 
paper it will be our purpose to collect and arrange the numerous facts 
and theories concerning the origin and development of the corporation 
in its governmental or municipal aspect. 

The municipal corporation is of very ancient lineage, its birth and 
period of infancy being shrouded in deep and almost impenetrable 
mystery. Wherever man has congregated in large numbers, there we 
have the city, and we know that city life in Egypt and Mesopotamia is 
contemporaneous with the birth of myths and legends, and antedates the 
historical dawn. 

In the valleys of the Nile and Euphrates vast cities were erected, 
civilizations arose and fell, and mankind was steadily looking and 
wrestling with nature for the possession of many secrets enjoyed by 
modern society at least seven to ten thousands years before the Chris- 
tian era. 

Archaeology has made wonderful progress in the last fifty years 
and we are not so prone to sneer at the wonderful tales told Herodotus 
by the Egyptian priests concerning the number of kings who ruled that 
empire ten to twenty thousand years before Christ. That has been the 
fault with German historical criticism; it has sneered at and doubted the 
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existence of many a buried and forgotten city since revealed by the 
pick and shovel. 

What these cities contributed to the development of municipal cor- 
porations we know not, but it is at all events interesting to know that 
city government must of necessity be many thousand years old. The 
Bible gives us many interesting accounts of the cities of the Chaldeans, 
Persians, Egyptians and Assyrians, and, as we are now in the historical 
period, we find many instructive details of ancient life and institutions. 
These ancient cities were truly municipal bodies in grandeur and extent 
if not in government. 

The city of Babylon referred to in Genesis as Shinar, and in later 
books as Chaldea, was a city of great antiquity and of vast area. His- 
torians differ with respect to the exact extent of the territory embraced 
within its walls. This arises probably from the fact that ancient cities 
were surrounded by vast outer walls, sometimes miles beyond the city 
proper, and in the ruined state in which travelers found these old cities 
the outer walls of defence would be confused with the ruins of the city 
itself. Herodotus and Pliny agree as to the extent, 480 stades, or 60 
Roman miles, or 53 miles in English measurement. Strabo gives the 
extent 385, Curtius estimates it at 368 and Clitarchus 365. A modern 
writer, George Smith, in his “Assyrian Discoveries,” differs radically 
from these ancient estimates and makes the circuit of the city but eight 
miles. But this would seem to be too conservative an estimate, for it 
is almost impossible that Herodotus could have erred so greatly, the 
towers and battlements being still traceable in his day. From these 
estimates we find that the space enclosed within the ramparts equalled 
the area of the present city of Philadelphia. 

Lest this should be regarded as an exception, we will take the city 
of Nineveh, the proud city of the cruel Assyrians. We find the same 
scale of territorial magnificence. Layard has informed us that the city 
was in the form of a parallelogram, eighteen to twenty miles long by 
twelve to fifteen miles wide, or as stated by another writer, fifty-five 
miles in circumference. 

Though we know that these ancient cities were centres of commerce, 
culture and civilization, we have not as yet a clear and trustworthy 
account of their theories of government. Careful research has ascer- 
tained that they had all things essential to such a need as municipal 
government, but as to how justice was administered and rights defined 
and obligations enforced, we are still almost in the dark. Recently the 
interesting “Code of Hammurabi,” king of Chaldea about 1650 B. C.,. 
was published. This interesting personage, referred to in Genesis as 
Amraphel, collected the laws and caused them to be engraved on 
tablets, one of which was discovered a few years ago at Susa. 

Among the numerous laws concerning personal obligations and 
regulations for slaves, we find such things provided for as the practice 
of medicine and surgery, fees to be charged for services and penalties 
exacted for malpractice and negligence. There is also a regulation con- 
cerning the contractor which has a modern tone to it. The translation 
is as follows: 
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“If a builder build a house for a man and do not make its con- 
struction firm, and the house collapse and cause the death of the owner, 
the builder shall be put to death.” 

“Tf it kill the son of the owner, they shall put the son of the builder 
to death.” 

“If it kill a slave of the owner of the building, the builder shall 
restore to him a slave of equal value.” 

“If it destroy property he shall restore what it destroyed, and 
because he did not make the house which he built firm, and it collapsed, 
he shall rebuild at his own expense.” 

The above is at all events municipal regulation. Thus far, from 
what we have found, we see it would not be safe in awarding the honor 
to these ancient civilizations for the invention of municipal corporations, 
but we are safe in saying that from the earliest times we find traces of 
many theories that must have given rise to many of the later conceptions 
of municipal bodies. 

A French writer has said that the origin of municipal corporations 
may be referred to the earliest institution of civil police; in other words 
to the first body of individuals united for the purpose of convenience and 
common government. 

We are, however, not in the clear and open light of history until the 
time of the Roman Empire. We will, therefore, confine this paper with 
more particularity to the Roman system, as Rome was not only the 
greatest conquering nation of antiquity, but was also the most liberal 
and versatile, borrowing the best things, whether in art, jurisprudence, 
warfare or government, from other nations and applying them to her 
own peculiar needs. Roman theories and policies marched in company 
with the Roman soldier, and it was this giant nation that saw in cor- 
porations their inherent possibilities, and they were the only nation of 
antiquity, whose records have came down to us that logically and con- 
sistently developed them as factors in government and commerce. 
Baldwin, in his work on “Modern Political Institutions,’ has said that 
the Romans made the world over again, but that among their many 
achievements none was more durable in its effects on the civilization of 
mankind than the invention of corporations as an instrument of govern- 
ment and trade. 

A study of ancient history, at least Roman history, impresses us 
with one fact and that is the self-sufficiency of the town and city and the 
unimportance, indeed the almost non-existence, of the country. Ancient 
Italy was divided into many towns, the inhabitants resembling each 
other somewhat in racial characteristics and language. Rome was one 
of these towns, a small municipality, and thus, brushing aside all myth 
and tradition, we find that Rome began its mighty career as a town, and 
its powers of government were simply those suited to a population dwell- 
ing within the four walls of a city. 

The many adjacent towns of Italy were very narrow and provincial 
in character, having purely local concerns and nothing in common, 
either in policies or ideals, with their neighbors. Nationality was 
unborn, indeed it was to be achieved not through love or racial unity, 
but by conquest. Even confederation in early times was an almost im- 
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possible condition, though later we have authentic evidence of a con- 
federation of the Latins, Etruscans and Sabines. Outside of the walled 
towns there was but little independent life, there being no villages and 
hamlets. 

The country life of ancient Italy comprised a few farms and villas, 
and at certain periods these fields were cultivated by slaves and the 
crops harvested. Thus for a time we find traces ot life outside the town, 
but this was purely a transitory condition, and we find no permanent 
dwellings and small settlements in the early history of ancient Italy, and 
this is also true of Gaul and of Spain. 

When Rome initiated the policy of expansion, when the city grew 
in power and strength, so that the word Rome was pregnant with unborn 
achievement and had a world-ring to it, then we find the same conditions 
existing among her adversaries. When the local policy was succeeded 
by a policy of enrichment and conquest we find that her bitterest 
adversaries were cities, Carthage as an instance. It was with cities 
that the coming mistress contracted alliances, it was cities that she con- 
quered and added to her dominions, and the colonies the mother city 
planted were, like her, small municipalities. Guizot, to whom the world 
owes much for studies of the period, has said “the l:istory of the conquest 
of the world by Rome is the history of the conquest and foundation of a 
great number of towns.” 

When Rome had accomplished the conquest of a city, a Roman 
colony, as a usual thing, was at once established. This city colony owed 
at first a somewhat ill-defined allegiance to the parent city. The Roman 
name for this colony was “urbus.” Such cities were also known as 
municipia, and their rights and privileges were of several classes. Some 
possessed all the rights of Roman citizens, except such as could not be 
enjoyed without residing in the city of Rome, others enjoyed merely a 
privilege of serving in the Roman army, but did not have the right of 
electing civil officers. They used laws of their own framing and the laws 
so passed and their peculiar customs were called “Leges Municipia ;” 
nor did they receive any Roman laws or ordinances unless by their free 
consent. 

Again many of the colonies differed from the so-called free towns 
in that they used the laws prescribed by Roman authority, but were 
governed by magistrates similar to those of Rome. The two chief 
magistrates were called duumviri, and their senators, decuriones, the 
latter being so called from the fact that when a colony was settled every 
tenth man was made a senator. A writer on Roman customs has given 
us an interesting account of the establishment of a Roman colony. He 
says: “When a city was to be built in a newly established colony the 
founder, dressed in a Gabinian garb, marked out its compass by a furrow 
made with a plough, leaving a space wherever it was intended to erect 
a gate or porta, which operation was attended with certain imposing 
ceremonies that are supposed to have been borrowed from the 
Etrurians.” 

It is to Sylla that we trace the introduction of the custom of settling 
military colonies and his example was afterwards followed by Caesar, 
Augustus and other conquerors, who took this means as a way to 
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reward their military officers and followers. Tacitus, in his annals, 
refers to these military colonies and he tells us that whole legions were 
often sent to them. 

Sir James Mackintosh, in his history of England, describes the gov- 
ernment of Britain when subject to the Romans. He tells us that thirty- 
three townships were established in the island from Winchester to Inver- 
ness, with various constitutions, to the magistrates of which were given 
the local police power, and also a certain amount of judicial authority. 
The inhabitants of these townships, it is true, thought they had the 
privileges of Roman citizens, could only exercise them within the walls 
of Rome, which, as Mackintosh says, “was the sole remaining dignity 
which seems at last to have distinguished the conquering city from the 
enslaved world.” These municipal corporations which the Roman 
policy created in Britain formed the only shadow of government in that 
island for the half century which ensued the abdication of the govern- 
ment by the Romans. 

We have now somewhat hastily and briefly touched upon the more 
salient features of the Roman municipal policy and the remainder of this 
sketch of the Roman system will be devoted to tracing the numerous 
elements of weakness inherent in such a scheme of government. 

The disintegrating forces that accomplished the downfall of the 
Empire of the West followed as a necessary effect of the cause, a lack of 
the element of nationality and an absence of common purpose and ideals. 
The exclusive preponderance of the towns and the lack of a village and 
country development continued until the last death throes of the 
empire. The empire was but a vast collection of municipalities and such 
a condition did not tend towards the increase of nationalism, and the 
title to the conquered territory was, owing to this defect, a military one, 
and one liable to be denied by force at any time. The town system of 
necessity bred a town ideal and did not foster the wish for anything more 
than a loose confederation in time of danger. We have no such splendid 
example in Roman history as is afforded by the unity of the British 
Empire. 

This lack of centralization and of unity was recognized by the more 
patriotic and farseeing Romans of the time and the need for coherence 
found voice in the project of Honorius and Theodosius the Younger, 
who in the year 418, attempted to establish in Gaul a scheme of repre- 
sentative government and with its aid to maintain the power and 
strength of the rapidly disintegrating empire. A comprehensive system 
of town representation was outlined, provisions made for an election and 
appointment of deputies and a meeting place suggested, but the plan 
perished in its inception, owing to the fact that the towns and provinces 
refused to nominate the deputies, caring nothing for the good of the 
empire as contrasted with their local welfare. This was a sad blow to 
the enlightened propagandists of nationalism and it was everywhere seen 
that the provincial spirit, the city ideal, must sooner or later lend its 
destroying hand to the opponents of Roman power. 

The nearest approach we find in Roman history to a national spirit 
is the system of colonial administration which arose under the latter 
empire. Thus favorites of the emperors were appointed as governors, 
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procurators and to other positions in the colonies, maintaining a minia- 
ture court and regal powers, but being, however, directly responsible to 
the emperor for a continuation of power. By this means an admin- 
istrative despotism was built up and the Roman world linked together 
for the purpose of exploitation and tribute gathering. Though Rome 
had conquered the world, it was less easy to bring order out of the 
resulting chaos and govern and organize it. Added to the fatal defect of 
lack of unity was the arrogance, the vice and luxury, and the corruption 
that accompanies a long lease of power. Thus at the first severe bar- 
baric blow the fabric of Roman civilization tottered and fell and left as 
at the beginning a collection of towns. 

After the fall of the Western empire and the barbaric influx, though 
the whole Roman system of governmental supervision perished, the 
towns still maintained their local officers and many of their privileges, 
and they contributed to prepare the people for the advantages that fol- 
lowed the breaking of the feudal tyranny. Thus we see that to old 
Rome we are indebted for the essential elements for our modern munici- 
pal system; it was the legacy the dying empire left to the world. 

We are also indebted to the early Christian Church for its beneficent 
influences upon the growth and development of municipal bodies. The 
early churches were but simple gatherings, without established rules or 
rituals, and without regulations for a serious propaganda movement. 
Their first great rise to power was when the province of Gaul was 
evacuated by the Romans and Roman power concentrated in the Italian 
peninsula. Though the barbaric hordes overran the country the munici- 
palities did not perish; they were protected by the Church. The Roman 
title of “defensor civitates” devolved upon the Bishop, and he assumed 
many of the functions of the magistrate. Gradually as the Roman power 
weakened the power of the church grew apace, churches consolidated 
and assumed the forms of a corporate body, having bodies of officers, 
and exercising considerable influence in governmental matters, and 
increasing power in the cities, distributing alms, maintaining charities 
and providing for the spiritual and material government of their com- 
municants. After the downfall of Rome the church, now grown strong 
and powerful, at once seized the remaining powers of the Roman “cur- 
rilles,’ and then’ the Bishops and priests began the serious exercise of 
temporal powers and were true successors of the Roman municipal 
magistrates. 

We have now traced a new element in municipal government, the 
Church, and the powers exercised by the ecclesiastics continued until the 
organization of the modern municipal corporations that followed in the 
Middle Ages. As we know, the barbaric invasion spread itself over all 
the empire of the West, and as soon as the invaders grew accustomed 
to their new surroundings they began to assume many powers hereto- 
fore left to the individual, but though many purely personal rights were 
abridged the conquerors everywhere adopted the monumental features 
of the Roman system. This we see is true of the Ostrogothic kingdom 
in Italy, where, in the reign of Theodoric, the laws were collated and 
the establishment anew and perpetuation of the Roman municipal system 
was provided for. Thus the cities maintained the even tenor of their 
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ways under successive barbaric dynasties, sometimes losing power, 
sometimes gaining, but more often maintaining the powers that came 
as a heritage from Rome. 

, It remained for feudalism to disrupt town society, to people the 
country, at the expense of the town, and to breed and foster a new 
system of social, political and military life. It will, therefore, be neces- 
sary to trace the influence of this important doctrine upon the develop- 
ment of municipal corporation. 

Near the close of the Ninth Century the barbaric hosts began to 
be transformed into new conditions. Organization and stability had 
before this time asserted themselves and society was beginning to 
assume a quasi-national tone. The great empire of Charlemagne had 
been erected and the Roman Empire revived by the Pope’s crowning of 
him as Emperor of the Romans. Alfred the Great had also unified to 
some extent the Britons and society everywhere took on a marked tend- 
ency towards the great and permanent. But this feudal movement was 
apparently a retrogade march, a contradiction of what had been here- 
tofore accomplished. The great empires that we have spoken of dis- 
appeared and in their place arose numerous dukedoms, counties and 
small fiefs, bound together by new ties, voluntarily assumed. Thus a 
century or so later the great empire of Charlemagne was divided into 
fifty-five petty and semi-independent governments. 

The feudal system has been much misunderstood and has greatly 
worried historians, the perplexing point being as to why these empires 
should disintegrate and crumble away, leaving, like a planet that is shat- 
tered in space, thousands of meteors and star dust in its wake. Two 
reasons have been assigned; first, it is supposed to be an outgrowth of 
the peculiar usages and policies of the Teutonic nations, their wild love 
of freedom, and their chafing under restraint. They combined and were 
governed while it was necessaryeto conquest, but when the motive had 
passed the barbaric element asserted itself, and the primitive freedom 
was again desired. The second reason is the peculiar religious beliefs 
of the time as to the literal fulfilling of the prophecies of the Bible as 
to the end of the world. The beautiful hymn “Dies Irae” and the writ- 
ings of the time reflect the feelings of high and low at this stage, and 
with such thoughts uppermost in men’s minds stagnation and paralysis 
were everywhere apparent. 

The feudal system is derived from the Germanic word “vieh,” 
meaning cattle or property; thus we see it is a property system and not 
a political one. The feudal system was not that ideal system that some 
historians have assumed it to be, with the gradual and perfect descension 
from the king to the lowest vassal. It was not as orderly as this, 
though in theory the king (often a mere figurehead) was indeed the 
lord paramount, but many nobles held their lands in absolute inde- 
pendence of the king and did homage or service to no one, maintaining 
their own courts, armies, coining money and exercising all other rights 
of sovereignty. In the Eleventh, Twelfth and Thirteenth Centuries the 
System spread itself throughout all Europe and held the continent in 
its iron grasp. It was much opposed in its beginning, as it was con- 
sidered a step towards anarchy; the net result of its sway was that it 
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split all society into fragments—the Church, the cities, even royalty 
itself had to yield and shape their destinies according to its drastic rules. 
The churches became suzerains and vassals, the cities were domineered 
by lords, and royalty became, under different conditions, both suzerain 
and vassal at time. This system entered not only into the broad 
affairs of governmental policy, but in the smallest details of individual 
life, such as the distribution of property, the rendering of personal 
service, even the revenues of the Church were held according to feudal 
tenure. 

But the Church and the city corporations were always in active or 
passive revolt against feudalism and many subtle means were employed 
by the Church to break its rigor. To the ingenuity of the English 
ecclesiastics we are indebted for our equitable doctrine of “Uses and 
Trusts.” The theory of the feudal system was that the tenant or 
vassal must be able to follow his lord paramount to war. The Church 
under this system could not acquire land, as the clergy would not follow 
the lord paramount to war. In order to overcome this difficulty they 
introduced the system of having land transferred to a person competent 
to hold it, but with this restriction, “to the use of” an ecclesiastical body 
which, as above said, was incapable of holding according to feudal rules. 
By this means the Church evaded the restrictions and gradually 
became possessed of a large proportion of the valuable lands in England. 
As the original transfer was to one legally capable of holding the land 
the transfer was therefore legal. But the holder of the legal title was a 
mere figurehead. The words of limitation made the conveyance operate 
solely for the benefit of the Church body. As the duty was one of con- 
science the proper tribunal for an enforcement was an appeal to the 
Chancellor, who, being an ecclesiastic, generally gave a decision in favor 
of the Church. Thus we see that Uses and Trusts, despite some minor 
similarities to Roman theories, is an English product, and Mr. Butler, 
a writer on the subject, has regarded their introduction as one of the 
most effective blows aimed at the feudal system. 

The greatest effect of the system, from the standpoint of this paper, 
was the altering of the distribution of population over the land. Here- 
tofore the city had predominated but feudalism broke this up, carving up 
the land into feuds and fiefs, and, as a result, the dwellers lived isolated, 
each in his own habitation, and often at a great distance from the city 
and each other. This era marks the beginning of the upbuilding of the 
country, until now we find it dotted everywhere with villages and small 
settlements. During this period the towns suffered greatly in power. 
They had enjoyed a great deal of freedom, even in the most barbarous 
times, but with the complete triumph of feudalism, without falling into 
absolute serfdom, the towns found themselves part of a fief in the hands 
of an over-lord and robbed of many of their rights and importance and 
their condition was always one of decline until the movement for munic- 
ipal freedom which followed the Crusades. 

Such then, very briefly, is the condition of the municipalities until 
a period a little before the Crusades. Before the end of these events a 
new fact appeared in European history, the Free Corporate City. The 
town of the Middle Ages presented a queer and forbidding aspect. It 
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was walled, as an ancient city, with towers, ramparts and battlements, and 
was intended to laugh many a siege to scorn. The houses, too, were 
towered and turreted, generally three stories high, with a lookout on 
the top, and were built square and of great strength. The burgher was 
an admirable local citizen, thrifty and enterprising and withal a member 
of the town militia. The executive power was vested in a magistrate 
called Burgomaster, who presided over the meetings of the town council. 
Authority to determine matters of management and policy was vested 
in the whole body of burghers, being submitted to vote, every burgher 
having a vote. Thus we see the town was purely local in its ideals, 
knowing and caring little for what happened outside of its walls. It was 
indeed a miniature democracy, the only restraint being the over-lord, 
to whom it owed the ultimate allegiance, usually inanifested by the visits 
of his tax collector. Though the burgher was a soldier, a minute man 
likely to be called out at any time, he was but a soldier for defensive 
purposes ; the towns meditated no aggressive policy. 

At the beginning of the Crusades the towns were in a position to 
greatly profit by the demands necessary for such events. The only 
manufacturing was carried on within their walls, and thus vast wealth 
flowed in as a result of supplying the armies with implements of war, 
the lords going so far as even to mortgage their estates to wealthy 
burghers in order to raise funds to equip their levies. While the lords 
were away contesting with the Saracens the cities began to throw off 
many of the feudal fetters and to assume many new and independent 
powers. While the lords were away they had defended themselves and 
had acknowledged no over-lord, so on their return many interesting is- 
sues were raised. Then, again, thousands of lords were killed in the con- 
tests and fierce disputes arose among their heirs for priority, and thus 
double exactions were often made upon the towns for aids and taxes. 
Many of the barons were reduced to penury on their return and thus 
sought to recoup their losses by excessive exactions which the towns 
resented. Thus we have the beginning of the municipal revolution, the 
issue raised between municipal freedom and lordly serfdom, and, though 
there was no preconcerted plan to rise in revolt, conditions in Italy, 
Germany and France were so nearly alike that the revolution spread 
itself over dll these countries. This move on the part of the towns to 
throw off the fetters led to much open warfare, and often the lord, with 
his retainers, would lay siege to a town and, if successful, demolish it 
and pillage the inhabitants. If the town prevailed, the lord would be 
compelled to grant a charter of immunities. Thus we see the early 
town charters were nothing but treaties of peace between the warring 
burghers and their lords. Many of the larger cities secured charters 
of freedom from the nobles by the payment of vast sums of money, to 
be used in connection with the Crusades or the squabbles among the 
barons themselves. 

The Spanish towns seem to be the first that secured their freedom, 
though very early the French towns of Aquitaine, Provence and Lan- 
guedoc established republics, but they were not successful, perishing 
in the Crusades against the Albigenses. 

The Italian cities soon threw off the fetters and secured a govern- 
ment similar to the Roman municipia, forming themselves into bodies 
politic and obeying laws made by their own consent. Thus, before the 
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end of the last Crusade, Italy was dotted with free cities. The Italian 
cities were engaged in ocean commerce on a large scale and this received 
added impetus from the Crusades, and thus they grew rich and pros- 
perous. They were engaged in the eastern trade as early as the Eighth 
and Ninth Centuries, and in the following century the Venetians opened 
up a flourishing trade with Alexandria in Egypt. This commercial 
growth and upbuilding, due to the settled conditions, greatly affected 
the Italian republican cities of Venice, Genoa, Milan, Pisa and Florence 
and a certain class amassed great wealth. Power became lodged in the 
hands of a select few—corporate despotism—and this class so used its 
power to intrench itself that the oligarchy of Venice continued until 
overthrown in the time of Napoleon. 

In Italy at this time, as in the time of the Roman Empire, there 
was no spirit of nationality. These flourishing cities continued separate 
and apart, never united, indeed often were engaged in bitter wars with 
each other, and thus proved easy prey for common foes. It is to this 
fact that the hope of Italian nationality was deferred until late in the 
Nineteenth Century when Italy first took its place as a nation. 

The example of the Italian cities was followed in France, where 
Louis the Great adopted this change in the feudal system as a means of 
checking his troublesome vassals. There is much doubt as to whether 
the extension of these privileges was a voluntary act or was forced from 
the king by the powerful interests demanding it. The privileges were 
called “charters of community,” and they resulted in the enfranchisement 
of the inhabitants and the abolition of all indications of feudal servitude, 
and their forming into self-governing communities, owing obedience to 
ordinances passed by a council of their own choice. This great mon- 
arch’s conduct was followed by his barons, who granted, either peaceably 
or under compulsion, similar charters to the towns within their terri- 
tories. The gradual acquisition of rights was conducive to the fostering 
of trade and commerce and hastened the industrial activity and the 
revival of arts. 

sy the beginning of the Thirteenth Century municipal freedom 
had been won and the continent was filled with cities, towns and 
provinces holding charters guaranteeing them certain rights and privi- 
leges. A writer of the period has summed up the matter as follows: 
“The cities so much affect and are so solicitous to avoid the insolence of 
power that almost all of them have thrown off every other authority, 
and are governed by their own magistrates, inasmuch that all the coun- 
try is now filled with free cities, most of which have compelled the bishop 
to reside within their walls and there is scarcely any nobleman, how- 
soever great his power may be, who is not subject to ‘the laws and gov- 
ernment of some city. 

Thus we see that to the Middle Ages we are indebted for the 
creation of a mercantile middle class ; indeed we may say that the middle 
age burgher was the father of that saving common sense class in gov- 
ernment called “the people.” 

Conditions in England followed the same progressive development 
as can be traced in the growth of the municipal corporations on the Con- 
tinent. The feudal system was found in an incipient state by William 
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the Conqueror, who, however, thoroughly introduced it and it soon 
became as burdensome and oppressive as elsewhere. 

We have elsewhere traced the subterfuges of the clergy, who intro- 
duced uses and trusts to break its rigor. In the reign of Henry I. the 
inhabitants of London begun to farm their tolls and duties, having 
obtained a charter granting them the power to do so. The example of 
London was followed by other towns and from time on the existence 
of municipal corporations, called boroughs, became very conspicuous. 
Some of the principal inhabitants of a town would undertake to pay 
the yearly rent due the lord, and, in consideration of which, they were 
allowed the privilege of levying taxes and duties, and thus having bound 
themselves to fulfill the obligations due the lord they became liable to 
him in an action of the performance, and in turn they had the power to 
prosecute debtors owing taxes or aids. 

Thus gradually the lords’ power was weakened and the inhabitants 
began to lay duties and levy taxes for the purpose of protection and for 
other public uses. The corporation of the city of London had its privi- 
leges and the rights of its citizens safeguarded by a provision in the 
Magna Charta. 

If a villein remained for a year and a day in any privileged town 
which, says Glanvil, had a franchise by prescription or a charter 
expressly granted it, he became from that time a free member of the 
corporation. One of the laws of William the Conqueror was to the 
same effect and the custom was a common one in Scotland. Lord Coke 
assures us it was to this fact that the boroughs everywhere became 
cradles of freedom and that manumission, among other significant 
features, meant the incorporating of a man “to be a free man, of a com- 
pany or a body politic as a freeman of a city, or a burgess of a borough.” 

Merriweather and Stephens, in their “History of Boroughs and 
Municipal Corporations in the United Kingdom,” contend that there 
were no municipal corporations until the reign of Henry IV., though 
boroughs existed in England from very early times, and the burgesses 
were the permanent free and privileged inhabitants. The term cor- 
poration and body corporate, we are told, first appears in the reign of 
Henry IV. in any public document. 

The first charter of incorporation of a municipal body was granted 
under Henry VI., and afterwards, under Edward IV., the doctrine was 
first advanced in the Court of Common Pleas that the existence of cor- 
porations might be inferred from the nature of the grant without words 
of incorporation. We have not space to further review municipal 
features in Britain. 

We have neglected to mention one prominent fact that shows the 
enormous powers exercised by the free cities of the Middle Ages and 
will close this paper by a review of it here, though the continuity of the 
paper is somewhat spoiled by so doing. 

An outgrowth of the extension of commerce and the unsettled con- 
ditions of the times was the formation of the great Hanseatic league by 
the various cities interested in foreign trade. This league exercised 
tremendous governmental functions and was designed to protect the 
commerce of the various parties to the agreement, both on land and sea. 
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The depredations of robbers and pirates soon taught the necessity of a 
commercial union and the league was first organized in the free cities 
of Germany, which had attained a tremendous growth and an unheard 
of prosperity. The term Hanseatic is derived from hansa (‘‘associa- 
tion’’), and it was started in the great port towns as a weapon against 
the piratical excursions of the Swedes and Danes. Its beginning is 
somewhat uncertain, some have placed the date zt 1140, though we are 
sure of the fact of the signing of the agreement in 1241. At first it was 
confined to the towns on the Baltic, but it grew rapidly and many new 
members were admitted, so that in 1370 it included sixty-six cities and 
forty-four confederacies. The league was very formidable and had 
many conflicts with neighboring powers. In 1348 it proclaimed war 
against Waldemar, King of Denmark, and against Eric in 1428, and in 
the latter conflict had a force of 12,000 regular troops, in addition to 
seamen and forty ships suitable for naval war purposes. This manifesta- 
tion of so gigantic a power within a power so infiuenced the nobles that 
many of them ordered the merchants of their kingdoms to withdraw 
from the league. After this it gradually declined in power and strength 
and the growing commerce of the low countries in the Fifteenth Century 
and the Thirty Years’ War, 1618-48, tended to break it up, so that in 1630 
only the cities of Hamburg, Bremen and Lubeck retained the name. It 
had many treaty privileges with England, which were abolished during 
the reign of Queen Elizabeth, 1548. The cities of Hamburg and Bremen 
remained free until they voluntarily entered the German Empire late in 
the last century and, indeed, to-day retain many independent powers. 
We have traced the origin and development of municipal corpora- 
tion from the earliest times to the Romans and then noted the change 
during the barbaric age that followed. We have traced the introduction 
of feudalism and its effect on their growth and this has led us to consider 
the movement for freedom that followed the Crusades. We have seen 
how rights were gradually defined and charters of privilege secured, 
and through it all we can trace the advent of a new and triumphant 
force gradually evolving but steadily progressing; a force that was 
to overthrow kingdoms and cut off the heads of kings, and to work for 
the ultimate triumph of right over wrong in politics until there came the 
birth of the people, and the beginning of democratic government. 
THEODORE D. GOTTLIEB. 


Newark, N. J., October, 1904. 
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ITS HISTORY FOR THE FIRST SIXTEEN YEARS OF ITS EXISTENCE AND ITS IMPRESS UPON THE THOUGHT 
OF THE NATION. 


( Concluded). 

For the purposes of my paper let us take a retrogade view of the 
country in 1861. A war had broken out between the two sections 
known as the North and the South. In the North it was called a 
Rebellion, which it was thought could be suppressed in ninety days with 
seventy-five thousand men. In the South it was a Revolution, to set 
up a new government and form a new nation. The result was a great 
civil war, in which lives were sacrificed by the hundreds of thousands, 
and a vast amount of property wasted and destroyed, counting up into 
the billions. As to this controversy I do not propose to enter upon its 
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discussion. It lasted for four long years. It opened with the fire upon 
Fort Sumpter in South Carolina, and ended by the surrender of General 
Lee’s army at Appomattox in Virginia. By this surrender the nation 
was suddenly brought face to face with the question of what was to 
become of these two sections of the country, lately engaged in war. 
Could they again be re-united and made into one harmonious whole? 
And, if so, how was the work to be commenced? Was the treason 
court to be organized and put in motion, indictments found, and the 
parties brought to trial and, if convicted, a further sacrifice of life made? 
Or was the reconstruction of the country to proceed upon the lines of 
peace, harmony, good will and brotherly love. Fortunately for all we 
had three great minds in the country, and on the active stage of our 
affairs. These men were Abraham Lincoln, Ulysses S. Grant and 
Horace Greeley. 

President Lincoln at once took up the role of good will and fraternal 
feeling, holding that enough lives had been sacrificed and that harmony 
should be restored. But before his position had time to reach an echo, 
his life was taken, and the mouth of this peacemaker was silenced in 
death. 

General Grant, upon the surrender of General Lee, in the terms of 
the surrender, permitted the officers to retain their sidearms and their 
private horses, thus waiving all humiliation on the part of the officers. 
On this occasion General Lee was wearing a sword of considerable 
value, very likely the sword which had been presented to him by the 
state of Virginia. This sword was not offered up, and neither did 
General Grant demand it. After the terms of surrender had been agreed 
upon, General Lee remarked that, in their army, the cavalrymen and 
artillerists owned their horses, and he asked if they could retain them 
by the terms of surrender. General Grant said they could not, and 
General Lee agreed that they could not, but General Grant then made 
a verbal order that in the paroles of the troops every man of the Con- 
federate army who claimed to own a horse or mule should take the 
animal to his home. It was on this occasion that he made the remark 
now so famous: “They will need their horses to put in their spring 
crops.” Afterwards he made his famous declaration: “Let us have 
Peace.” These were the words that cheered the Southern heart, and 
fired the Northern mind with a spirit of forgiveness, allayed its passion 
for revenge, and from the first day of the surrender the nation started 
upon its happy road of reconstruction. 

The President of the Southern Confederacy was in a military prison 
awaiting the action of the proper authorities, when suddenly Horace 
Greeley appeared upon the horizon as the messenger of peace and good 
will, clamoring for the release of the late President. He went upon his 
bail bond, and the release was consummated. Mr. Greeley was per- 
sistent for the stopping of the further shedding of blood, and the Presi- 
dent of the recent Confederacy was never placed on trial. 

All hail to the names of Abraham Lincoln, Ulysses S. Grant and 
Horace Greeley ! 

The country was struggling with the question of reconstruction, 
and had been at that work for thirteen years, when suddenly the great 
intellects of the land were brought together in union and harmony by 
the formation of the American Bar Association, at Saratoga Springs, in 





338 THE NEW JERSEY LAW JOURNAL. 


August of 1878. *I have said the great intellects of the country came 
together; to prove this assertion it is only necessary to turn to the 
records of the Association. Its first two presidents were Southern men. 
At its formation (excluding the District of Columbia and the territories) 
the Southern states had one hundred and fourteen members, and the 
Northern states had one hundred and sixty-nine members. After a 
period of sixteen years, in 1894, the Southern states had two hundred and 
fifty-one members and the Northern states eight hundred and forty-one 
members; and of the seventeen presidents of the Association, the South 
furnished seven, and the North furnished ten. 

At the first meeting of the Association the work was commenced 
for the restoration of the Union and the establishment of good will and 
fraternal feeling among the people of the whole country. How could 
this work go forward except through the efforts of the great men of the 
country, who led its advanced thought and controlled the actions of 
men? Happily these men met on a common platform in the open 
sessions of the Association, and at its annual banquets at Saratoga. 
Many of its members met again in Congress, in the House of Rep- 
resentatives and in the United States Senate. Thus the silent work 
went on without abatement. At the annual dinners, with closed 
doors, all restraint was thrown off, and the welfare of a 
common country was the uttermost thought of all. The President’s 
annual address brought together every year the new legislation of the 
states, and the new and striking principles of law established by the 
courts. All this material was furnished by the members of the General 
Council from each state. It also took the lead of uniform legislation 
upon subjects of national interest. But what would have been the use 
of all this work except it was to act upon a harmonious and united 
people? The whole voice of the Association was aimed in that direction. 
Take the annual addresses and read them. Take the annual banquets, 
and the whole united in one harmonious sound of “union.” 

The reader cannot fail to see this work, as it progressed, by studying 
the reports of the stated meetings. But at the annual dinners the veil 
was drawn, and the Association shut in from the world. At the first 
annual dinner William Preston, of Kentucky, was in the banqueting hali 
with his great power and eloquence, and, with his heart in the right 
place, he united all in one bond of good fellowship. The toast assigned 
to him at this dinner was: “The Nationality of the American Bar 
Association.” This toast gave a good opportunity to an orator like 
Mr. Preston to hold up to view our common country—a nation restored 
—and the broad and commanding position which this people then had 
in the family of nations. He used his opportunity to the best of his 
ability to set forth the greatness of the nation, and then to fit and 
harness the American Bar Association to it. As he proceeded the 
members of the Association warmed up to the spirit of the orator and 


*Since the publication of the preceding paper I have learned that in the year 1877, in a private 
conversation between Professor Simeon E. Baldwin, one of the Professors in the Yale Law School, and 
Judge Felin P. Poche, of Louisiana, Judge Poche surgested to Professor Baldwin the propriety of form- 
ing a National Association of American lawyers Acting upon this suggestion, Professor Baldwin, at 
the annual meeting of the Connecticut Bar Association in January, 1878, brought this matter 
forward, and a committee was appointed, consisting of Governor Richard D. Hubbard, William 
Hamersley and Mr. Baldwin, to take action in relation to the subject matter. Professor Baldwin, in 
behalf of the committee, condueted the correspondence and procured most of the signatures for the 
call of the meeting. He came to the organization meeting with a constitution and by-laws drafted, 
which were submitted to the meeting, and adopted without any materia! change, and so the American 
Bar Association was formed at Saratoga Springs on the twenty-first day of August, 1878, 
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the whole assembly was aglow. What Professor Phelps had been to 
the Association in his annual address, Mr. Preston was to it in the 
banquet hall. 

At the second annual dinner Mr. Preston was assigned to the toast : 
“The Legal Profession.” On this occasion he also made a fine address, 
and captured the warm approval of the members of the Association. 

General Alexander R. Lawton was there, and he had been the 
Quartermaster General of the Confederate Army. In his reply to a 
toast, upon his retiring as the fifth president of the Association, I 
remember well his cordial invitation to the members of the Association 
in the North to come down and meet their brethren in the South. He 
said: “We have our hospitality left. We also have some good old 
Madeira wine left, and when you come we will open our best and oldest 
bottles.” 

At one of the annual dinners in Saratoga General William T. Sher- 
man was an invited guest, and one of the slated toasts was assigned 
to him. In the course of his remarks, with great good nature, he 
turned to a member from the state of Georgia, who was seated at the 
table, and said to him: “On the occasion of my march to the sea, when 
I reached Atlanta I found your residence deserted, and I took possession 
of it and established my headquarters there, and, as you have never 
rendered to me any bill for the rent of the house, I desire to extend to 
you my grateful thanks, and the pleasure that I now have in meeting 
you at this festive board.” 

At the close of the second annual meeting ex-Governor Stevenson 
and Mr. Preston had become so much interested in the work of the 
Association that they entered into a solemn compact that they would 
each attend the annual meetings of the Association as long as both of 
them had health and strength to travel to Saratoga. 

If this Association should live to a ripe old age, and I hope it may, 
and if it continues to do the great work which it is now carrying 
forward, I do not believe that it will ever again render to this people 
more beneficent work than it did for the restoration of the nation during 
the first ten years of its existence. The men who created it will ever 
be remembered as the founders of the American Bar Association. 

I come now to the work which the Association performed through 
its annual banquets. At the first annual meeting, upon the close of the 
morning session on the second day of the meeting, Judge Poland made 
the announcement that the Association had decided to give a dinner to 
the members on Friday evening, at the Grand Union Hotel, and that 
the members of the Association could apply to the Treasurer for their 
dinner tickets. A gentleman present asked the Judge what would be 
the price of the tickets. The Judge, with a twinkle in his eye, replied 
that “he believed the landlord threw the dinner in.” The Association 
on that occasion, and ever since, has paid for the annual dinners out of 
its treasury. 

On Friday evening, August 21, 1879, at the Grand Union Hotel, 
the annual dinners of the Association were begun which have done 
so much for the Association and resulted in real good to the country 
by producing cordial union between its members, and by the discussion 
of questions of the highest importance for the common welfare. I am 
very glad to observe that the lists of the toasts and the gentlemen 
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who replied to them are preserved in the first two volumes of the 
reports. So we have an opportunity to get at the work of our fathers, 
and the manner in which they did things a quarter of a century ago. I 
think it would be of interest to republish the lists, and so reproduce 
them here. 

At the first annual dinner, Mr. John H. B. Latrobe, of Maryland, 
presided. The following toasts were offered by the presiding officer, 
and responded to by members: 

The Legal Profession Cortlandt Parker, New Jersey. 
The Bench LaFayette 8. Forster, Connecticut. 
The Retiring President James O. Broadhead, Missouri. 
The New Administration Benjamin H. Bristow, New York. 
The American Bar Association Alexander R. Lawton, Georgia. 


The Nationality of the American Bar Asso- 
ciation William Preston, Kentucky. 


The Knowledge of the Titmouse as to the 
Gestation of the Elephant Anthony Q. Keasbey, New Jersey. 
The Canadian Bar R. F. Hall, Sherbrooke, Canada. 
The Common Law Richard Vaux, Pennsylvania. 
The Bar as a Conservative Force in Society . Robert Ould, Virginia. 
The Practice of the Profession Richard T. Merrick, District of Columbia. 
Woman at the Bar Calvin G. Child, Connecticut. 

The second annual dinner was held at the same place, and Alexander 
R. Lawton, of Savannah, Georgia, presided. The following toasts were 
offered by the presiding officer, and were responded to by members: 
The Retiring President Benjamin H. Bristow, New York City. 
The New President . . Edward J. Phelps, Burlington, Vt. 

The American Bar Association Carleton Hunt, New Orleans, La. 
The Executive Committee Luke P. Poland, St. Johnsbury, Vt. 
The Secretary Edward O. Hinkley, Baltimore, Md. 
The Treasurer Francis Rawle, Philadelphia, Pa. 
The Bench George Marston, New Bedford, Mass. 
Our Profession Better than our Practice . . George Hoadly, Cincinnati, O. 

The Lawyer in Politics. . . . Emory A. Storrs, Chicago, Il. 

Our Clients Thomas N. McCarter, Newark, N. J. 
The Lawyer in Diplomacy John E. Ward, New York City. 

The Elephant after Gestation Anthony Q. Keasbey, Newark, N. J. 
The Legal Profession William Preston, Lexington, Ky. 
The Junior Bar George A. Mercer, Savannah, Ga. 

The reader will observe that the Association took good care to 
toast its own officers, who mainly performed the work of the Asso- 
ciation. We have the new President in the rising sun, meeting its first 
rays of light in the effulgence of the eastern sky, with his harness on, 
prepared to go on with the work of the Association. We have the 
retiring President in the setting sun, with the mellow rays and grand 
halo of the western sky, as he lays down his work and seeks rest and 
repose at the evening tide. We have in the broad glare of the noonday 
sun the Chairman of the Executive Committee, the Secretary, and the 
Treasurer, bearing the heat and burthen of the day. It is well that these 
officers should be so honored, and the remembrance of them kept green 
in the Association. 

At the fourth annual dinner given at the Grand Union Hotel in 
Saratoga on the evening of August 11, 1882, ex-Secretary of State 
William M. Evarts, of New York, presided. As a toastmaster Mr. 
Evarts was a grand success. At times he had the table in roars of 
laughter, and at other times solemnity itself prevailed. During the 
course of the evening he told two stories upon himself. After his death 
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a list of funny stories which Mr. Evarts got off upon himself at various 
times was published in the “New York Tribune.” I wrote to the 
“Tribune” and corrected one, and published one not heretofore given. 
As I desire that the stories should not vary in print, I reproduce the 
same from the “Tribune.” 

From the ‘*‘ New York Daily Tribune’’ of March 18th, 1901, 


W. M. EVARTS AND THE EDUCATED PIG. 
‘To the Editor of the ‘ Tribune.’ 


‘Sir: I have read the stories of Mr. Evarts in Sunday’s ‘Tribune.’ He im- 

proved on the donkey story very much at Saratoga Springs, and told the story of the 
1 pig, which I have never seen in print. 

‘‘Mr. Evarts was presiding at the annual banquet of the American Bar Asso- 
ciation, at the Grand Union Hotel at Saratoga Springs, with the grace and dignity 
which he was wont to exhibit on all public occasions. As the presiding officer he 
was a great success, and told these two stories upon himeelf. 

‘“‘ He informed us that he had purchased a donkey for his daughter to ride and 
drive on his farm in Vermont. After taking the donkey home, he left it with his 
daughter and went away. On his return home, his daughter came rushing down the 
path and met him at the gate with the following exclamation : ‘ Papa, papa, I am so 
glad that you have returned home! The donkey has done nothing but bray ever 
since youhave been gone. He has been so lonely withcut you !’ 

‘‘As I remember the story of the educated pig, it ran as follows: While he was 
Secretary of State in Washington a man came along and stuck up a tent on Pennsyl- 
vania ave nue, and advertised a wonderful educated pig, which could solve doubtful 
questions and make forecasts of coming events, and all you had to do was to pay 
your admission fee and place yourself in communication with this educated pig, and 
the pig would solve your mysteries for you. 

‘‘Mr. Evarts said that he had decided to pnt himself in communication with 
this pig but was at a loss to know how to gain admission to the tent. But he finally 
worked, out a plan which was a complete success. He got up early one morning, before 


the people of ee stirred, and went down Pennsylvania avenue to the tent. 


Upon reaching there he looked down the avenue toward the Capitol to see if any 
Senators were about, and then he looked up the avenue toward the White House to 
see if the President or any of the Cabinet were on the avenue, and finding that none 
of these people were in view, he slipped into the tent. He put himself in communi- 
cation with this wonderful pig, and, being most interested in politics, he desircd a 
forecast from the pig of the next Presidential candidates, and the pig ager vd in- 
formed him. He then desired to know which of the candidates would elected, 
and the pig informed him. Then he quizzed the pig upon other doubtful questions, 
to which he got ready answers. After the interview was over, he went to the tent 
door and made observations again to see if the President or any members of the Cabi- 
net or Senators were in sight, and, not beholding any, he stepped out, and no one 
was the wiser of the interview except the pig and himself. 
‘“‘A MeEmMBER OF THE A. B. A. WHO was AT THE DINNER. 
‘“‘ Jersey City, N. J.. March 4, 1901.” 

After telling the story of the donkey, the members of the Asso- 
ciation were convulsed with laughter. But on telling the story of the 
educated pig, the members were silent and speechless. They had been 
completely hypnotized. During the telling of this story Mr. Evarts 
stood in a dignified attitude. Not a line or muscle of his face relaxed. 
He could not have been more reserved and dignified when he was sworn 
in as Attorney General of the United States, or as Secretary of State, 
than he was on this occasion. I do not believe that Mr. Evarts ever 
made a greater display of his power over men than at this time. I 
remember well my own feelings ; it was some time before I could recover 
sufficiently to realize that this story was not a living reality, but only a 
huge joke. 

At one of the annual dinners, after the regular toasts had been 
finished, and the members had well emptied their wine bottles, and when 





THE NEW JERSEY LAW JOURNAL. 


volunteer toasts were in order, Judge Poland was toasted as the “father 
of the Association.” When upon his feet, the Judge said that he did 
not have the honor of being its father, but that distinction belonged to 
Mr. Simeon E. Baldwin, of Connecticut ; ; that he was simply called in to 
be its wet nurse. A gentleman at the table called out: “Well, Judge, 
we are all at the bottle still.” After this sally of wit, the members were 
in no mood to settle the question as to who was its father. 

At these banquets there always were present gentlemen to lead in 
mirth and hilarity. The highest type of this class of men was Emory 
A. Storrs, of Chicago. He was always assigned a toast, and always kept 
the table in a roar while upon his feet. But on the other hand questions 
of the gravest moment were discussed with great power and eloquence 
by the most learned and distinguished men in the United States. 

I will only mention two addresses of this character, one made by the 
ex-Attorney General of Maryland, Isaac D. Jones, upon our dual 
form of government, and, upon the same lines, an oration by the late 
Vice President Thomas A. Hendricks, of Indiana. The discussion of 
the first-named question, coming as it did after the close of the late 
Civil War, was very opportune. Mr. Jones took our states and their 
sovereignty, what they retained and what they gave up in the formation 
of the general government. With great force he defined the scope and 
power of the states, and then of the United States, and showed how this 
work could go forward with genuine success, the states performing the 
powers retained, and the United States the powers conferred and to be 
exercised by it. No more able paper was ever read at any banquet that 
I attended. Mr. Hendricks took as his topic the preamble of the Consti- 
tution of the United States, taking up the different subjects : “In order to 
form a more perfect union,” “establish justice,” “insure domestic tran- 
quillity,” etc. As he discussed each head, he exhibited his learning and 
his knowledge in relation to the government. No man ever created a 
more profound and deep impression upon the members of the Asso- 
ciation, covering the objects for which the Constitution was created,—to 
found a government, to preserve and protect a people. 

I give a list of the members who have presided at the annual dinners 
during the sixteen years covered by this historic sketch: 

1879, John H. B. Latrobe, Baltimore, a 
1880, Alexander R. Lawton, Savannah, Georgi 
1881, Richard T. Merrick, , Washington, Dietrict ‘of Columbia. 
1882, William M. Evarts, New York City. 
1883, Edward J. Phelps, Burlington, Vermont. 
1884, Skipwith Wilmer, Baltimore, Maryland. 
1885, Thomas J. Semmes, New Orleans, Louisiana. 
1886, William Allen Butler, New York City. 
1887, Thomas J. Semmes, New Orleans, Louisiana. 

. 1888, George G. Wright, Des Moines, Iowa. 

. 1889, Francis Lackner, Chicago, Illinois. 

. 1890, Henry Hitchcock, St. Louis, Missouri. 

. 1891, James B. Thayer, Cambridge, Massachusetts. 

. 1892, Alfred Russell, Detroit, Michigan. 

a 1893, Samuel F. Hunt, Cincinnati, Ohio. 

1894, Edmund Wetmore, New York City. 

I hope that I have been able in this paper to preserve a few of the 
striking incidents in connection with the creation of the Association, 
its objects, the result of its early work, and the impress it has made 
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upon the country. To the members of the American Bar Association 
I express the hope that they may prepare for the next historian a record 
as noble, and as worthy to go into history. 


JACOB WEART. 


Jersey City, N. J., October 14, 1904. 
THE MIDDLESEX COUNTY OONTEMPT CASE. 


We have endeavored to obtain the facts in regard to the Middlesex 
county contempt case, which has attracted so much attention, and which 
is to be taken to the Supreme court for final decision. 

The article upon which the proceedings for contempt were founded 
was published as the leading editorial in the “New Brunswick Times” of 
August 24 last, and was as follows: 

“What do the people of Middlesex county, the mothers of daughters, 
the fathers of chaste girls, the brothers and lovers of good women think 
of this? 

“Alfred Cooley, a married man, indicted for carnal abuse of Mary 
Kavanagh, a fifteen-year-old girl, whom he kept a prisoner for two days, 
repeatedly abusing her, retracted his plea of not guilty and entered one 
of non vult equivalent to an admission of guilt. 

“Judge Woodbridge Strong accepted the plea and sentenced the 
man to pay a fine of $75. 

“Cooley paid $50 of the fine. 

“He was then discharged, Judge Strong giving him four months in 
which to pay the balance. 

“Think over this calmly and without prejudice. Let the amazing 
horror of it all become clear to you. We have here, in the cold-blooded 
record of the court clerk, the proof of Judge Strong’s estimate of the 
gravity of this crime; this crime, which has been characterized as surely 
next to murder, and usually more terrible to its victim than murder. 

“A fine of $75, a cash payment of $50 and four months to pay the 
balance! Rapists in Middlesex can indulge their fiendish passions 
and risk nothing more than $75. The market price of woman’s honor 
has been fixed by the Middlesex courts at less than a hundred dollars. 

“And in Burlington county three negroes were sentenced to forty- 
nine years in state prison—practically a life sentence for a similar crime. 

“The ‘Times’ has been accused of sensationalism, of vindictiveness, 
of unreasoning venom, because it has declared that our courts are a 
disgrace to the county, a travesty upon justice, a hideous farce that 
makes decent people despair. But is there a single word that can be 
said in defense of this latest manifestation of the absolute incompetence 
of the court to make the punishment fit the crime, and guarantee that 
crime will meet with swift and adequate reprisal? Can Judge Strong or 
his friends defend it as a proper and appropriate disposition of a case 
involving such a depth of depravity as was shown by the object of Judge 
Strong’s mawkish sympathy with criminals? 

“Tt is such occurrences as these that make the public realize the 
appalling truth of the criticisms that are levelled against the courts of 
the county. They are honeycombed with incompetence, laxity and 
worse. 

“There are a crowd of degraded, worthless hangers-on. There are 
court officials whose only interest is in the amount they can secure 
without being put to any trouble to earn it. 
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“The prosecutor of the county is a man without the ability to 
handle a criminal case of importance. He was never more than a third- 
rate lawyer at his best, and without experience in such work-as a 
prosecutor must do. His appointment was over the heads of competent 
men and against the protest of decent men of his own party. He was 
appointed simply because Theodore Strong, the sen of the law judge of 
the county, knew Berdine to be a man whom he could control, to 
any extent, for any purpose, and to any end. 

“The prosecutor’s detective, who is paid from $150 to $225 per 
month, is not a detective at all. When he had to work for a living he 
was a telegraph lineman. Now he is something more than an office 
boy and something less than a janitor for Berdine’s office. He has 
not performed one single act during the past five years that gives him 
the right to call himself a detective. He has not solved one troublesome 
case, and has not made up a substantial case against any prisoner. 

“These two ‘efficient’ officers of the court don’t want to be troubled 
with trials. The usual procedure is to go to the defendant and say to 
him: 

** You are ina bad way. If we have to try this case against you 
and you are convicted, you will get the limit of the law. If you plead 
non vult, or guilty, saving the county the expense of a trial, you will 
be let off with a light fine.’ 

“And the bait is always taken, because the word has gone abroad 
among the criminal classes that the promise will be kept. 

“Ferguson likes it, because he escapes being shown up as incom- 
petent. Berdine likes it, because a trial would prove his incompetence. 
Judge Strong likes it, because it gives him an opportunity to apply his 
utterly vicious theory that kind words carry weight with murderers, 
rapists, footpads and thugs. 

‘But the people of the county do not like it, and the more they 
study our courts, the less they like what they learn. 

“The ‘Times’ does not have to defend or explain these charges. 
They are known to all honest, unprejudiced men who are acquainted with 
our courts. And to those who are not so well acquainted with the facts, 
it is only necessary for them to observe how practically every prisoner 
who is arraigned for trial ultimately pleads non vult and is let off with 
a trivial punishment. 

“That is, in the cases of the indictments that are moved and tried. 

“As for the many indictments that have never been moved, the 
‘Times’ will have something to say of these later.” 

Upon the publication of this article Judge Woodbridge Strong, 
presiding judge of the Middlesex courts, granted a writ of attachment 
on the motion of Mr. Alan H. Strong against Francis W. Daire, editor 
of the “Times,” to show cause why he should not be punished for con- 
tempt of court. Mr. R. V. Lindabury appeared for Mr. Daire and 
opposed the writ, but it was granted. Ona motion to dismiss the pro- 
ceedings, made by Mr. Lindabury, Judge Strong said: 

“ 1 think I am fully capable of separating my individuality from my 
office. I am not here to punish any person for an assault upon the 
dignity of the individual, and make no claims upon that ground what- 
ever. 
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“Of course, it is irritating to have an entire fabrication put before 
the public, a pernicious one in every aspect, one wholly devoid of truth, 
fabricated and commented upon as truth, a substitution of falsehood. for 
the actual verities of the case. Of course, there is great irritation in 
the case, and this I cannot deny; but, as I have said, I do not sit here 
to-day to punish any man for an assault he may have made upon me 
as an individual. 

“I regard myself in this proceeding as filling the office of judge of 
the Court of Common Pleas of the county of Middlesex, and holding 
the Quarter Sessions by virtue of my authority, and | hold it is my duty 
to protect that instrumentality from degradation, from contempt or 
from impairment. 

“Is it to be an efficient instrumentality or 1s it to be a football? 
That is the question. Is it to be treated as a football? Here is a matter 
which is a consummation of nine years of precisely this line of misrep- 
resentation of facts and criticisms based upon false statements. Here is 
a culmination of it, and an appeal to the people all over, wherever the 
press may spread it, an appeal to the people to denounce this court and 
hold it utterly unworthy of its position as an instrumentality, an efficient 
instrumentality, in the community where it is established. 

“I take it, there is no question whatever about the true ground, the 
highest ground, of the right to inflict punishment for contempt. It is 
to protect the judiciary, the most important function of the government. 
It is to protect the judiciary as a live, vigorous, efficient instrumentality 
for which it was created, and for which alone it exists. 

“T have no doubt whatever, that the common law of England, to 
which we have succeeded, goes so far as to make that the more important 
of the two, the direct or the indirect, as counsel divides it—the protection 
of the individual from assaults and injuries and the protection also of 
the instrumentality which he has for efficiency in the discharge of the 
judicial functions. I understand that the integrity of the court, the 
efficiency of the court, is an essential thing and always has been. What 
is it but self-defense by the court ? 

“Now, it may be said that no man ought to be judge and juror in 
his own case. I clearly see the force of that, in some respects. If it 
were the ultimation, if it were to rest here, there might be some- 
thing in it. 

“The statutes of New Jersey have furnished an appeal to the 
Supreme court, and there is where it ought to go, and there is where I 
want to see it go, and if there be a method of carrying it from the 
Supreme court—which I hope there is—to a higher tribunal, the Court 
of Last Resort, where it shall be disposed of, I want it to go there. I 
want it to be settled in New Jersey whether a court can have its efficiency 
ruined, absolutely ruined, by the press. That is what I want to know. 
And | think it concerns the people very much to have that question 
settled ultimately. 

“So it cannot be said that this case would rest here and that there 
is any hardship in taking this proceeding, because the court would be the 
judge and jury. This court is not the final judge and jury. And, more- 
over, we are all familiar with chancery practice, where most important 
relations are established without the intervention of a jury, where 
matters of fact are continually decided without the intervention of a jury. 
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“Cannot the matter of the self-protection of the judicial system of 
the state be entrusted first to the Inferior court, next to the Supreme 
court, the Appellate court, next, if possible and probable, as it may be, to 
the Court of Last Resort of the state? Cannot that be trusted, if we 
can trust matters of fact of great interest to property to Chancery and 
the Chancery court? May we not trust those matters of fact in this 
case to that course of appeal? 

“T want to make prominent the principle of self-defense, the defense 
of the court, not of the individual, but of the instrumentality speaking 
through the individual, who happens to be the incumbent of the office. 
[ say there is the foundation of the whole matter. 

“If we were to confine the right of punishment for contempt to a 
matter pending in court it would be really taking cognizance of the 
inferior branch upon which the right of contempt proceedings is based, 
and letting go the matter which is supreme in contempt proceedings, 
namely, the vindication and the protection of the instrumentality of 
the court. 

“IT have no doubt in the matter, and I will order the proceedings 
in this case to continue. The motion of counse!, if I understand the 
motion, to dismiss the proceedings, is not granted.” 

Mr. Alan H. Strong then filed the following interrogatories, which 
Mr. Daire was given two days to answer: 

“1. Were you editor of the ‘Times’ on August 24? 

“2. Were you manager of the paper on that date? 

“3. Is the paper issued every afternoon? 

“4. Was issue of August 24 prepared and published under your 
direction as editor and manager? 

“5. State fully what part or agency you had in the preparation and 
publication of the issue of August 24. 

“6. Is the newspaper annexed to the affidavit in this suit a regular 
copy of the “Times’? 

“7. Was the editorial in reference to the Cooley case composed 
wholly or in part by you? 

“8. State fully what part or agency you had, if any, in the composi- 
tion, preparation or publication of the editorial.” 

These interrogatories were answered at length and the “seventh” 
being especially noticeable, we give its conclusion in full. The others 
stated that Mr. Daire was editor and manager on August 24 and took 
all the responsibility of preparing and publishing the article as printed 
above. The “seventh” gave various statistics about other criminal cases 
in Middlesex county and then closed as follows: 

“The record of the foregoing cases and many facts in connection 
therewith coming to the knowledge and attention of the accused, through 
his connection with and as the editor and manager of the ‘New Bruns- 
wick Daily Times,’ a newspaper published in New Brunswick, in the 
county of Middlesex, and many comments upon the inadequacy of the 
punishment of criminals by the Middlesex Court of Quarter Sessions 
having been made to and been brought to the attention of the accused 
by private citizens, by ministers, and persons in the various walks of life, 
and the accused being desirous that crime should be minimized in Mid- 
dlesex county and suppressed, so far as the law was able to suppress 
the same, and being desirous that the matter of criticism should be 
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brought to the attention of the court in as forcible a manner as the 
circumstances seemed to justify, and the accused having made investi- 
gation concerning the sentence pronounced upon one Alfred Cooley 
for a detestable crime committed by him against an infant, a girl under 
the age of sixteen years, and being satisfied from the plea of the de- 
fendant that he was guilty of the crime charged, ard being in possession 
of convincing proof which he still has and is ready to produce and 
desirous of producing before the court, that the said Cooley was guilty 
of one of the most heinous crimes punishable by the statutes of this 
state, he, this accused, with good motives and for desirable ends, com- 
posed and caused to be published in the ‘New Brunswick Daily Times’ 
an editorial in which the facts stated as facts are true and which editorial 
is in the following language :” etc. 

The matter coming up for final hearing on September 23, counsel 
being first heard on both sides, Judge Strong asked Mr. Daire to stand 
up and said: 

“You are not proceeded against in this matter to stop honest 
criticism of the action taken by this court, but because you deliberately 
withheld the actual facts and substituted a tissue of false statements 
touching the action of this court in disposing of the plea of non vult 
made by the defendant, Cooley, to an indictment for carnal abuse. 

“You stated, untruly, that Cooley kept a fifteen-year-old girl a 
prisoner for two days, repeatedly abusing her, and by his plea of non 
vult admitted his guilt of this, and was sentenced for it to pay a fine of 
seventy-five dollars. You declared the defendant was in this matter 
a rapist, guilty of an offense next to murder, and even more terrible 
to its victim than murder, that rapists in Middlesex can indulge their 
fiendish passions and risk nothing more than $75; that the market 
price of woman’s honor has been fixed by the Middlesex county courts 
at less than a hundred dollars, and that in Burlington county three 
negroes were sentenced to forty-nine years in State prison, practically 
a life sentence, for a similar crime. You then cCeclare this to be the 
latest manifestation of the absolute incompetency of the court to make 
the punishment fit the crime, owing to its mawkish sympathy with 
criminals, and that the courts of the county are honeycombed with in- 
competence, laxity and worse. You further say that Judge Strong likes 
pleas of non vult because they give him opportunity to apply his utterly 
vicious theory that kind words carry weight with murderers, rapists, 
footpads and thugs. ‘ 

“Upon this statement you ask, What do the people of Middlesex 
county, the mothers of daughters, the fathers of chaste girls, the 
brothers and lovers of good women think of this? Everything is done 
in this editorial by you, by means of display type, 1mpassioned language, 
and hot and exciting appeal, to bring about the strongest possible public 
condemnation upon the court, the prosecutor, the detective and what 
you call a ‘crowd’ of degraded, worthless hangers-on, court officials 
whose only interest is in the amount they can secure without being put 
to any trouble to earn it. 

“These charges are all absolutely false, and when you uttered them 
you knew them to be false. Mr. Berdine is an able, honest and efficient 
prosecutor. Mr. Ferguson is a successful and in every way competent 
detective, employed by the late prosecutor, Mr. Voorhees, and retained 
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by Mr. Berdine, and there are no worthless, degraded hangers-on among 
the court officials and have not been any. 

“In the Cooley case there was no rape and no carnal abuse, and 
absolutely nothing that could be proven more than indecent handling of 
the young woman, to which she consented and became a party, actually, 
if not in contemplation of law, assuming her to be under sixteen years 
of age. Nor was there at any time any offer to prove to the court that 
she was subjected to any force or detention in the matter whatever, and 
the court never heard of any charge of such force and restraint until it 
was seen, falsely stated, in your editorial. 

“It is not true that the plea of non vult was a confession of rape, 
not charged in the indictment, or of carnal abuse therein alleged. It 
imparted nothing more than an unwillingness to contest the case and a 
willingness to submit to such punishment as the court might find to be 
suited to the offense actually committed upon a full and careful investi- 
gation in open court in proceeding to pronounce sentence. 

“Such investigation was had, and the full extent of the offense was 
found to be an indecent assault, without actual force, and by her actual, 
impure concurrence. On that investigation it was also shown in the 
presence of the young woman and her father, neither of whom denied it, 
that the physician to whose examination she submitted found that she 
had been leading a sexually impure and criminal iife, and that she would 
not testify that Cooley had done anything more than this indecent 
handling. The punishment by fine was for this assault, all that a jury 
could have found him guilty of, and the fine was fully sufficient, con- 
sidering Cooley’s means and the needful support of his family out of 
his own wages. 

“Your whole appeal to the indignation of the public, to be directed 
against the court in this matter, was upon the false and malicious indict- 
ment that it was passing sentence upon a confessed rapist, who had 
detained this young woman at his house and repeatedly ravished her. 
You well knew that this indictment was untrue and that this court had 
not ever, at any time, failed to punish the crime of rape or of carnal 
abuse with all the severity that the infamous quality in fact of the offense 
required in law, and in the estimation of the public. 

“Surely you cannot think, as your answers to the interrogatories 
seem to imply, that it would be proper to fabricate this case as you did, 
in order to call attention to the habit of imposing light sentences of fine 
by the court of which you disapprove. 

“T am not sure that the list of fines you furnish in your answer is 
correct, but in all cases fines have been imposed and judgments opened 
and reconsidered and reduced, only after full investigation, and for good 
reasons, and the defendants were well placed with responsible employers 
in lines of honest and laborious industry, often upon application of the 
parties who had made the complaints against them, and often upon 
taking a pledge under oath to abstain absolutely forever from the use 
of intoxicating liquors, excepting as prescribed by some reputable 
physician. These disposals of cases have been almost invariably satis- 
factory in their outcome, resulting in established good citizenship in 
place of a settled course of criminality almost always resulting from the 
criminal education and sense of degradation from imprisonment with 
other more abandoned criminals. 
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“Crime in Middlesex county has not been increased by this course 
practiced by the court. On the contrary, it has decreased very per- 
ceptibly, and I do not hesitate to say that in no county in the state have 
the criminal courts been more economically conducted by their several 
officials, or more successfully, in controlling crime and maintaining good 
order. You and your newspaper and such newspapers as you could 
misinform and misdirect, by false information and by defamation and 
denunciation, are wholly responsible for the erroneous opinions about 
the course of court affairs and comments thereon, to which you and 
your counsel have adverted in the course of this proceeding, which has 
been marked by such insulting statements and inuendoes as you could 
safely make in the presence of the court and in your newspaper reports. 

“We come now to the sentence for your clearly proven contempt, 
and, strange as it may seem to you, I am about to deal with you in the 
line of the mawkish sentimentality, as you term it, of which you have 
so much complained. I seriously thought of sending you to the county 
jail, but you have family relations and connections whom I would spare 
the pain and disgrace, and I am unwilling to inflict upon even you the 





degradation and lasting stigma of imprisonment. 

“For this, your contempt, you are required to pay to the county of 
Middlesex a fine of five hundred dollars and such costs of this proceed- 
ing as may lawfully be taxed, including the charges of the stenographer.” 
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STATE NOTES. 


Justice of the Peace Cornelius 
B. Gage, of Dover, is eighty years 
of age, but sits in his court every 
day and transacts business with 
courtesy and expedition. He has 
been justice at Dover since 1871. 

Miss Lelia Griggs, second 
daughter of ex-Attorney General 
Griggs, of Paterson, was married 
October 12, to Oscar C. Huntoon, 
of the same city. 

Owing to the illness of Mr. Jus- 
tice Hendrickson he was unable to 
sit at the opening of the Mon- 
mouth court, and also at the Octo- 
ber term of the Burlington court. 
Judge Gaskill presided at the lat- 
ter and stated that there is no 
prospect of a Supreme court jus- 
tice sitting in Burlington county 
during this term. It was expected 
that Judge Fort would give a few 
days in Mount Holly during the 
illness of Judge Hendrickson, but 
he found it to be impossible. 
Judge Endicott will go to Mount 
Holly on November 15 and remain 


throughout that week for the trial 
of cases on the list. 





OBITUARIES. 


EX-JUDGE DAVID J. PANCOAST. 

After an illness of nearly a year, 
the death of ex-Judge David J. 
Pancoast occurred at his Camden 
residence on Monday, Oct. 17, hav- 
ing removed there from his sum- 
mer home at Merchantville about 
the first of the month. He was 
born near Woodbury, September 
26, 1841, and at the age of thirteen 
was sent to a Friends’ school at 
Kennett Square, Pa., afterwards 
to Freeland Seminary, in Mont- 
gomery county, Pa., and later to 
an academy at Carversville, Bucks 
county, Pa. He continued his 
studies in the Pennsylvania State 
Normal School at Millersville, and 
in 1864 entered the law department 
of Harvard University. 

He completed his legal studies 
in the office of James B. Dayton, 
of Camden, and was admitted as 
an attorney on November 5, 1868, 
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and as a counselor on November 
9, 1871. On December 19, 1873, 
he was admitted to practice in the 
United States District court for 
the District of New Jersey, and on 
October 12, 1875, in the United 
States Supreme court. He was 
president judge of the Common 
Pleas court of Camden county for 
five years, having been appointed 
by Governor Bedle on April 1, 
1877. He was appointed a special 
master in Chancery on March 8, 
1875, and later became advisory 
master, by appointment of the 
Chancellor. 

Judge Pancoast has been coun- 
sel in many important cases which 
appear in the law and equity 
reports. He was one of the fore- 
most members of the Camden 
County Bar, and he held a high 
place at the Bar of the state. 


30th as a lawyer and jurist he was 
eminently successful. 


He was a 
vigorously strong and _ forceful 
speaker, a man of high integrity 
and an advocate of profound 
ability. He handled many cele- 
brated cases in both civil and 
criminal courts of county and 
state, although his practice was 
mainly confined to the heavy liti- 
gations of the higher courts. 

After his retirement from the 
3ench Judge Pancoast acquired a 
very large practice, and acted in 
the capacity of counsel in many 
celebrated cases tried in Camden 
county. 

In politics he was a Democrat, 
but never sought distinction. 

Two sons, Howard D. Pancoast 
and Wilbur A. Pancoast, the 
former a member of the Bar, the 
latter engaged in business in Phil- 
adelphia, and one daughter, sur- 
vive him. 

The following is the minute 
passed at a special meeting of the 
Camden County Bar Association, 
on October 19: 
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“David J. Pancoast was born in 
Gloucester county, N. J., Septem- 
ber 26, 1841, of ancestry who had 
been Jerseymen since early Colo- 
nial days. They were connected 
with the Society of Friends, from 
whom so much of our sturdy stock 
sprang. He was educated in 
Pennsylvania institutions and af- 
terward attended the Law School 
of Harvard University, at Cam- 
bridge, Mass. After the comple- 
tion of his course here he entered 
the office of the late James B. Day- 
ton as clerk, from which he was, 
by recommendation of the Su- 
preme court, licensed to practice 
as an attorney at the November 
term, 1871. He immediately en- 
tered upon the active practice of 
his profession and few have been 
the causes of moment in this sec- 
tion of the state in which he was 
not engaged upon one side or the 
other. 

“He formed at one time a part- 
nership with the late Attorney 
General Grey under the firm name 
of Grey & Pancoast. 

“He was appointed Law Judge 
of Camden county by Governor 
Redle and entered upon the dis- 
charge of his duties April 1, 1877, 
and served for one term. 

“He was one of the most active 
in the organization of this Cam- 
den County Bar Association and 
has served it as manager, vice pres- 
ident and president. He died 
October 17, 1904, while holding 
this latter position. 

“He was foremost in the organi- 
zation of our New Jersey State 
Bar Association, having served it 
as trustee, vice president and pres- 
ident. 

“His energy and ability as a 
lawyer are abundantly witnessed 
by our law and equity reports 
from the time he was licensed to 
practice. In many unknown re- 
gions of the law his skill and en- 
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terprise hewed paths; many little 
used and little known he blazed 
anew, so that whosoever followed 
him had easier traveling. As a 
practitioner, he was able, energetic 
and resourceful, meeting with 
marked success. He was much 
more than a learned, able and suc- 
cessful lawyer, however. The law 
was his ideal and he reverenced it 
accordingly. For his brethren of 
the Bar he had real affection be- 
cause they were lawyers, and his 
feeling was reciprocated by them. 
A slight but very significant cir- 
cumstance of the regard in which 
he was held is the number who 
called him by his Christian name 
rather than by title or surname. 
Our Bar has lost its leader. 

“As a man he was the soul of 
‘honor and probity. The faintest 
breath of calumny was never even 
raised in his direction, and his 
memory stands pre-eminent for 
these things. 


“As a citizen he was patriotic, 
progressive and gladly responsive 
to every suggestion for city and 


state advancement. The very ad- 
vanced steps he took in legal and 
judicial reform were the natural 
outcome of these characteristics. 

“As a husband and father the 
most beautiful devotion of a life 
and the subordination of every 
other purpose to the shrine of the 
fireside were exemplified. 

“As a friend he was so dear to 
us and so tenderly loved by us 
that we cannot command words in 
which to express our sense of loss 
and bereavement.” 


SAMUEL DUNCAN OLIPHANT. 


The death of General Samuel D. 
Oliphant occurred at his home, in 
Trenton, on October 23, from gen- 
eral debility. General Oliphant 
had for thirty-four years served as 
Clerk of the United States Circuit 
Court for the District of New Jer- 
sey. 
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He was born in 1824 at Franklin 
Forge, Pa.; was graduated from 
Jefferson College in 1844 and from 
Harvard Law School in 1847. He 
studied law with E. P. Oliphant, his 
uncle, and was admitted to the 
Pennsylvania Bar in 1847. From 
1849 to 1852 he practiced law in 
Pittsburg, being in partnership 
with Hon. Thomas Williams, and 
from 1852 until 1861 he practiced 
in Uniontown, Pa. 

He entered the army as a captain 
at the opening of the Civil War, 
and took part in the defense of 
Washington, and the battles of 
Alexandria, Manassas Junction, 
Beaver Dam, Gaines’ Mill and 
White Oak Swamp, being wounded 
in the last-named. 

In June, 1863, General Oliphant 
was commissioned to the United 
States Veteran. Reserve Corps as 
Major and was promoted in Au- 
gust to be Lieutenant Colonel, and 
in October to be Colonel. He 
commanded a_ division of the 
troops who took part in the Penn- 
sylvania coal field riots in 1864. 
In July, 1864, General Oliphant 
was sent to Philadelphia to bring 
all convalescents from the hospitals 
there to Washington, and, with all 
communication between the places 
destroyed by the rebel army, he 
got twelve hundred men to the 
capital for the defense of Wash- 
ington. He was made Brigadier 
General by brevet in 1865, and was 
honorably discharged in July, 1866. 

In the spring of 1867 General 
Oliphant removed to Princeton, N. 
J., and was admitted to the Bar of 
this state at the November term of 
the same year. He was endorsed 
for Clerk of the New Jersey Circuit 
Court of the United States by the 
late Judge William McKennan, and 
was appointed in 1870. He was 
twice married. His first wife died 
in 1875. By this union there were 
ten sons, and all but one are living; 
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he was Alexander C. Oliphant, who 
was Adjutant General of New Jer- 
sey. General Oliphant’s second 
wife survives him. 

Services were held at his home 
on Wednesday afternoon, October 
26. 

WILLIAM G. E. SEE. 

Mr. William G. E. See, of Jersey 
City, fell dead a short distance from 
his home while on the way to his 
office, on the morning of Novem- 
ber 1, from heart failure. 

Mr. See was born in Buffalo, N. 
Y., September 26, 1857, and was 
graduated from Rutgers College in 
1877, read law with his brother, 
Cornelius S. See, of Jersey City, 
and was admitted as attorney at 
the November term, 1878, and as 
counselor in November, 1881, and 
has practiced as a member of the 
Jersey City Bar since his admis- 
sion. He resided for a number of 
years in Plainfield, where he was a 
member of the Common Council 
from 1890 to 1896, but shortly after 
removed his residence to Jersey 
City. 

He leaves a widow and one son. 
The funeral services were held 
from his late home on November 3. 


THE PORTRAIT. 

In this issue of the Journal ap- 
pears the portrait of Mr. Nelson Y. 
Dungan, of Somerville, N. J. 

Mr. Dungan was born at Lam- 
bertville, Hunterdon county, on 


May 3, 1867. When six years of 
age his parents removed to Har- 
lingen, Somerset county. When 
only sixteen years of age he began 
teaching school at Weston, in the 
same county, remaining there for 
two years, and then teaching in the 
Somerville public school for four 
years—from 1885 to 1889—in the 
meantime studying law in the 
office of Mr. James L. Griggs. He 
was admitted as an attorney at the 
November term, 1890; as coun- 
selor at the November term, 1893, 
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and as attorney and counselor of 
the United States Supreme court, 
November, 1896. He was also ad- 
mitted to practice prior to the lat- 
ter date in the U. S. District and 
Circuit courts for the District of 
New Jersey. In February, 1895, 
he was appointed Prosecutor of 
the Pleas of Somerset county, 
serving a full term of five years. 
He has received the appointments 
of Examiner, Master and Special 
Master in Chancery, and Supreme 
Court Commissioner. [Ever since 
his admission to the Bar he has 
practiced in Somerville, having at 
present associated with him Mr. 
John F. Reger, under the firm 
name of Dungan & Reger. He is 
also trustee and the counsel of the 
Somerville Dime Savings Bank 
and a director and counsel of the 
First National Bank of that place. 
In July, 1888, he became a member 
of Company H, Third Regiment 
National Guard of New Jersey, 
and is at present, after advancing 
through the several intermediate 
grades, Major of the Second Regi- 
ment. 

The most noted cases, probably, 
in which Mr. Dungan has been en- 
gaged were the two trials for mur- 
der of State v. Johnson, and State 
v. Clawson, during his prosecutor- 
ship, in the trial of which he dis- 
played unusual perseverance and 
ability. 

Mr. Dungan has frequently de- 
clined to run for public office, but 
is not averse to the excitement of 
political parties. He is a Dem- 
ocrat. He is a hard worker and 
interested in all local public ques- 
tions, especially those which con- 
cern education. He is one of a 
number of capable and efficient 
younger members of the Bar of 
this state who are forging ahead to 
note and prominent position by 
sheer force of will, energy, tact and 
character. 





